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JUSTICE COMMITTEE 
 

AGENDA 
 

35th Meeting, 2012 (Session 4) 
 

Tuesday 4 December 2012 
 
The Committee will meet at 10.00 am in Committee Room 2. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 4 in private. 
 
2. Reducing reoffending in Scotland: The Committee will take evidence from— 
 

Caroline Gardner, Auditor General for Scotland, Miranda Alcock, Justice 
Portfolio Manager - Performance Audit Group, and Kirsty Whyte, Senior 
Performance Auditor, Audit Scotland. 
 

3. Subordinate legislation: The Committee will further consider the following 
negative instruments— 

 
Adults with Incapacity (Public Guardian's Fees) (Scotland) Amendment 
Regulations 2012 (SSI 2012/289); 
  
Court of Session etc. Fees Amendment Order 2012 (SSI 2012/290); 
  
High Court of Justiciary Fees Amendment Order 2012 (SSI 2012/291); 
  
Justice of the Peace Court Fees (Scotland) Order 2012 (SSI 2012/292); 
  
Sheriff Court Fees Amendment Order 2012 (SSI 2012/293). 
 

4. Work programme: The Committee will consider its work programme. 
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Irene Fleming 
Clerk to the Justice Committee 

Room T2.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: irene.fleming@scottish.parliament.uk 
 
The papers for this meeting are as follows— 
 
Agenda item 2  

Paper by the Clerk (private paper) 
 

J/S4/12/35/1 (P) 

Audit Scotland report: Reducing reoffending in Scotland  
 

  

Agenda item 3  

SSI cover note 
 

J/S4/12/35/2 

Adults with Incapacity (Public Guardian's Fees) (Scotland) 
Amendment Regulations 2012 (SSI 2012/289)  
 

  

SSI cover note 
 

J/S4/12/35/3 

Court of Session etc. Fees Amendment Order 2012 
(SSI 2012/290)  
 

  

SSI cover note 
 

J/S4/12/35/4 

High Court of Justiciary Fees Amendment Order 2012 
(SSI 2012/291)  
 

  

SSI cover note 
 

J/S4/12/35/5 

Justice of the Peace Court Fees (Scotland) Order 2012 
(SSI 2012/292)  
 

  

SSI cover note 
 

J/S4/12/35/6 

Sheriff Court Fees Amendment Order 2012 (SSI 2012/293)  
 

  

Letter from the Cabinet Secretary for Justice on subordinate 
legislation 
 

J/S4/12/35/7 

Agenda item 4  

Paper by the Clerk (private paper) 
 

J/S4/12/35/8 (P) 

http://www.audit-scotland.gov.uk/work/local_national.php?year=2012
http://www.legislation.gov.uk/ssi/2012/289/contents/made
http://www.legislation.gov.uk/ssi/2012/289/contents/made
http://www.legislation.gov.uk/ssi/2012/290/contents/made
http://www.legislation.gov.uk/ssi/2012/290/contents/made
http://www.legislation.gov.uk/ssi/2012/291/contents/made
http://www.legislation.gov.uk/ssi/2012/291/contents/made
http://www.legislation.gov.uk/ssi/2012/292/contents/made
http://www.legislation.gov.uk/ssi/2012/292/contents/made
http://www.legislation.gov.uk/ssi/2012/293/contents/made
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Letter from the Scottish Government on police reform 
 

J/S4/12/35/9 

Legal advice for the Chief Constable of the Police Service of 
Scotland (private paper) 
 

J/S4/12/35/10 (P) 

Legal advice for the Chair of the Scottish Police Authority 
(private paper) 
 

J/S4/12/35/11 (P) 
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Justice Committee 
 

35th Meeting, 2012 (Session 4), Tuesday 4 December 2012 
 

SSI cover note 
 
SSI title and 
number: 
 

Adults with Incapacity (Public Guardian’s Fees) (Scotland) 
Amendment Regulations 2012 (SSI 2012/289) 

Type of Instrument: 
 

Negative 

Coming into force: 10 December 2012 

Justice Committee deadline to 
consider SSI: 

3 December 2012 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes (see Annexe A) 

Purpose of Instrument:  

1. The purpose of the instrument is to specify new fee levels payable to the Public 
Guardian to ensure that those who use these services meet or contribute towards 
the associated costs to the public purse where they can afford to do so. More details 
on the purpose of the instrument can be found in the policy note (see Annexe B). 
 
2. An electronic copy of the instrument can be found at: 
 
 http://www.legislation.gov.uk/ssi/2012/289/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 31 October 2012 and the Justice Committee has 
been designated as lead committee.  
 
4. The Justice Committee first considered the Regulations at its meeting on 
27 November where it agreed to write to the Cabinet Secretary for Justice seeking 
further information on the instrument and to continue its consideration at its next 
meeting. A response has since been received from the Cabinet Secretary which is 
included with the papers.  
 
5. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds). Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 

http://www.legislation.gov.uk/ssi/2012/289/contents/made
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consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
6. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can usually 
be continued to a later meeting to allow correspondence to be entered into or a 
Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendations on it. 
 
Annexe A 
 

Extract from the Subordinate Legislation Committee’s 54th Report, 2012 
 
Adults with Incapacity (Public Guardian’s Fees) (Scotland) Amendment 
Regulations 2012 (SSI 2012/289) (Justice Committee) 
 
1. This instrument specifies new fee levels payable to the Public Guardian for 
certain matters under the Adults with Incapacity (Scotland) Act 2000 for the periods 
10 December 2012 to 31 March 2013, 1 April 2013 to 31 March 2014 and from 
1 April 2014 onwards. The fees previously set by SSI 2008/52 are revoked. 

2. In considering the instrument, the Committee asked the Scottish Government 
for clarification on certain points. The correspondence is reproduced in the Appendix. 

3. The Scottish Government agrees that the two minor drafting errors described 
below have been identified but does not propose to correct them since it considers 
that they are of no operational effect. The reference to the fee currently payable is 
illustrative only and has no effect upon the fee to be charged under the instrument. 
The Committee accepts this but considers that it is normal practice to identify the 
existing level of fee within the instrument so that readers can identify the changes to 
fees which are being made. The Committee considers that this purpose has been 
frustrated by the drafting errors made. 

4. The Committee draws this instrument to the attention of the Parliament 
under the general reporting ground as it contains two minor drafting errors. 

5. Column 3 of the table contained in Schedule 1 sets out the fee currently 
payable for services provided by the Public Guardian. In entry 19 of the table 
the fee currently payable for estates valued between £250,001 and £500,000 is 
£800 and not £600-800 as stated in the instrument and similarly in entry 20 the 
fee currently payable for estates valued between £250,001 and £500,000 is 
£860 and not £660-860 as stated.  

6. The Committee reports the matter despite the lack of operational effect 
because this instrument is one in a series of instruments revising court fee 
levels four of which contain patent drafting errors. When taken with the errors 
identified with the other fees instruments and drawn to the attention of the 
Parliament in this report the Committee is dissatisfied with the overall quality 
of this suite of instruments. It appears that there must be a doubt as to 
whether an adequate quality control process has been applied in relation to 
these instruments and the Committee considers that the Scottish Government 
may wish to reflect on this to ensure that its quality control process is robust. 
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Appendix 
 
Adults with Incapacity (Public Guardian’s Fees) (Scotland) Amendment 
Regulations 2012 (SSI 2012/289) 
 
On 7 November 2012, the Scottish Government was asked: 
 
Whether in the table of fees contained in Schedule 1 to the instrument, the fee set 
out in Column 3 as the fee formerly payable in respect of: 

 entry 19 for estates with a value between £250,001 and £500,000 should read 
£800 rather than £600 - £800;  

 entry 20 for estates with a value between £250,001 and £500,000 should read 
£860 rather than £660 - £860;  

and, if so, whether the Scottish Government intends to correct this error. 
 
The Scottish Government responded as follows: 
 
The Scottish Government acknowledges that the reference to “600 - 800” should 
read as a reference to “800” and that the reference to “660 – 860” should read as a 
reference to “860” in entry 19 and 20 respectively, in column 3 of the table of fees 
contained in Schedule 1 to the instrument. 
 
The Government does not consider that there is a need to amend the instrument to 
deal with this point as the error has no legal effect. The reference to a fee formerly 
payable is illustrative only and has no effect upon the fee to be charged under that 
instrument.  
 
Annexe B 

Policy Note 
 

Adults with Incapacity (Public Guardian’s Fees) (Scotland) Amendment 
Regulations 2012 (SSI 2012/289) 

 
The above instrument is made in exercise of the powers conferred by section 7(2) of 
the Adults with Incapacity (Scotland) Act 200 (asp 4).  The instrument is subject to 
the negative resolution procedure. 
 
Policy 
 
Fees for services offered by the Office of the Public Guardian ensure that those who 
make use of these services meet or contribute towards the associated costs to the 
public purse, where they can afford to do so.  The Scottish Government’s policy is to 
move toward fees which reflect the full cost of the processes involved with a well-
targeted system of fee exemptions to protect access to justice.    
 
Office of Public Guardian fees are already at a level that achieve full cost recovery.  
No above inflation increases are therefore being sought.  In addition to reflect the 
introduction of the on-line power of attorney a number of fees are also being reduced 
or removed. 
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Consultation 
 
There has been a public consultation on these proposals.  More detailed information 
is given in the attached Business and Regulatory Impact Assessment. 
 
Financial Effects 
 
This Order makes provision for inflation increases of 5% from 10 December 2012 
and 3% for both years from 1 April 2013 and 1 April 2014.  The consumer price index 
(CPI) has been used to calculate the inflation increase.  As no inflationary increase 
had been applied to the 2011-12 fees, the increase in December 2012 covers 2 
years.  It is anticipated that additional fee income of £8k, £50k and £66k will be 
raised in 2012-13, 2013-14 and 2014-15 respectively.  
 
Business and Regulatory Impact Assessment 
 
A composite business and regulatory impact assessment for 4 fee orders relating to 
the Scottish courts (Sheriff Court, Justice of the Peace Court, Court of Session, High 
Court of Justiciary) and 1 fee order relating to the Office of the Public Guardian has 
been prepared and will be published shortly at: 
http://www.scotland.gov.uk/Topics/Business-Industry/support/better-
regulation/partial-assessments/full/2012. 
 
Equalities Impact Assessment  
 
A composite equality impact assessment for 4 fee orders relating to the Scottish 
courts (Sheriff Court, Justice of the Peace Court, Court of Session, High Court of 
Justiciary) and 1 fee order relating to the Office of the Public Guardian has been 
prepared and will be published shortly at: 
http://www.scotland.gov.uk/Publications/2012. 
 
Scottish Government  
October 2012 
 

http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/partial-assessments/full/2012
http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/partial-assessments/full/2012
http://www.scotland.gov.uk/Publications/2012
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Justice Committee 
 

35th Meeting, 2012 (Session 4), Tuesday 4 December 2012 
 

SSI cover note 
 
SSI title and 
number: 
 

Court of Session etc. Fees Amendment Order 2012 
(SSI 2012/290) 

Type of Instrument: 
 

Negative 

Coming into force: 10 December 2012 

Justice Committee deadline to 
consider SSI: 

3 December 2012 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes – the Scottish Government has agreed 
to amend the Order to address concerns 
raised by the SLC (see Annexe A) 

Purpose of Instrument:  

1. The purpose of the instrument is to ensure that those who make use of the 
services of the Court of Session meet or contribute towards the associated costs to 
the public purse where they are able to do so. More details on the purpose of the 
instrument can be found in the policy note (see Annexe B). 
 
2. An electronic copy of the instrument can be found at: 
 
 http://www.legislation.gov.uk/ssi/2012/290/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 31 October 2012 and the Justice Committee has 
been designated as lead committee.  
 
4. The Justice Committee first considered the Order at its meeting on 27 November 
where it agreed to write to the Cabinet Secretary for Justice seeking further 
information on the instrument and to continue its consideration at its next meeting. A 
response has since been received from the Cabinet Secretary which is included with 
the papers.  
 
5. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds). Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 

http://www.legislation.gov.uk/ssi/2012/290/contents/made
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consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
6. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can usually 
be continued to a later meeting to allow correspondence to be entered into or a 
Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendations on it. 
 
Annexe A 
 

Extract from the Subordinate Legislation Committee’s 54th Report, 2012 
 
Court of Session etc. Fees Amendment Order 2012 (SSI 2012/290) (Justice 
Committee) 
 
1. This Order amends the Court of Session etc. Fees Order 1997, to specify new 
fee levels payable in the Offices of the Court, the Accountant of Court, and the 
Auditor of the Court. 

2. The Order is subject to the negative procedure, and comes into force on 
10 December 2012. Schedule 1 has a table of fees with the fees payable from that 
date.  The table in Schedule 2 sets out the fees payable from 1 April 2013. The table 
in Schedule 3 sets out the fees payable from 1 April 2014.   

3. In considering the instrument, the Committee asked the Scottish Government 
questions in relation to drafting errors. The correspondence is reproduced in the 
Appendix. 

4. The Scottish Government has acknowledged that the errors described below 
have been made in the commencement provisions in article 1. The effect of this is 
that the increased fees under this instrument cannot properly be charged.  

5. However the Scottish Government has undertaken to lay an amending order, to 
come into force on 9 December 2012, which will correct these errors prior to this 
Order coming into force. 

6. The Scottish Government has also acknowledged that there is a minor drafting 
error in Schedule 1. A reference to £2035 as the fee formerly payable in Part 
II(H)(I.)(1), column 3, of the table of fees in Schedule 1 is an error. It should read £20 
– 35. This refers to a fee for registering a case and receiving and delivering up a 
bond of caution.  

7. The Committee accepts that, as a reference to a fee formerly payable, the entry 
is illustrative only and has no effect upon the fees to be charged under this 
instrument but the Committee reports this error to the Parliament for the same 
reasons expressed in relation to the similar error in SSI 2012/289. 

8. The Committee draws the Order to the attention of the Parliament on 
reporting ground (i).  
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9. The drafting of the Order appears to be defective.  Article 1(2) brings 
article 5(b) into force on 1 April 2013 when article 5(a) ceases to have effect. 
Article 1(3) brings article 5(c) into force on 1 April 2014, when article 5(b) 
ceases to have effect. There are no such paragraphs (a) to (c) in article 5, and 
it is clear that the Order should have referred instead to the relevant paragraph 
of article 6. The effect of this is that the increased fees under this instrument 
cannot properly be charged.  

10. The Committee welcomes that the Scottish Government has undertaken 
to lay an amending Order to correct the errors prior to this Order coming into 
force.   

11. The Committee also draws the Order to the attention of the Parliament on 
the general reporting ground.  

12. There is a minor drafting error in Part II(H)(I.)(1) of the table of fees in 
Schedule 1, in column 3. The fee formerly payable for registering a case and 
receiving and delivering up a bond of caution is narrated as £2035, when it 
should be £20 or £35.  It is not considered that this error has any effect on the 
operation of the instrument.  

13. The Committee welcomes that the Scottish Government has undertaken 
to correct this error in the amending Order to be laid to correct the errors in 
article 1. 
 
Appendix 
 
Court of Session etc. Fees Amendment Order 2012 (SSI 2012/290) 
 
On 8 November 2012, the Scottish Government was asked: 
 
1. It appears to be intended that article 6(b) is to come into force on 1 April 2013 
(and article 6(a) cease to have effect on that date), and article 6(c)  should come into 
force on 1 April 2014 (and article 6(b) cease to have effect on that date).   
 
However, (i) article 1(2) brings article 5(b) into force on 1 April 2013 when article 5(a) 
ceases to have effect, and article 1(3) brings article 5(c) into force on 1 April 2014, 
when article 5(b) ceases to have effect, and (ii) there are no such paragraphs (a) to 
(c) of article 5.  
 
Would you propose to correct these errors in the commencement of the provisions, 
by laying a revoking or amending instrument, timeously for the coming into force of 
certain provisions in the Order on 10 December 2012?  
 
2. In Part II(H)(I.)(1) of the table of fees in Schedule 1 (on page 7), in column 3 the 
fee formerly payable for registering a case and receiving and delivering up a bond of 
caution is narrated as £2035, when it is plain from the footnote (b) that the previous 
fee in terms of S.I. 1997/688 is either £20 or £35.  
 
Would you also propose to correct this by an amendment?  
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The Scottish Government responded as follows: 
 
1. The Scottish Government acknowledges that the points raised above are errors 
and thanks the SLC legal advisors for bringing them to the Government's attention. 
The Government will lay an amending order, to come into force on 9 December 
2012, which will correct these errors prior to this Order coming into force.  
  
The amending order will also correct similar errors in the High Court of Justiciary 
Fees Amendment Order 2012 and the Sheriff Court Fees Amendment Order 2012. 
 
2. The Scottish Government acknowledges that the reference to “2035” as the fee 
formerly payable in Part II(H)(I.)(1) of the table of fees in Schedule 1 (on page 7), 
column 3, is an error and agrees the entry should read “20 – 35”. The government 
would point out that as a reference to a fee formerly payable, the entry is illustrative 
only and has no effect upon the fee to be charged under this instrument. However, 
given that the government is to amend this order in connection with the points raised 
in question 1, it will take this opportunity to correct the error. 
 
Annexe B 

Policy Note 
 

Court of Session etc. Fees Amendment Order 2012 (SSI 2012/290) 
 
The above instrument is made in exercise of the powers conferred by section 2 of 
the Courts of Law Fees (Scotland) Act 1895 (c. 14). The instrument is subject to 
negative resolution procedure. 
 
Policy 
 
Court fees and fees for services offered by the Court of Session ensure that those 
who make use of the court meet or contribute towards the associated costs to the 
public purse, where they can afford to do so.  The Scottish Government’s policy is to 
move toward fees which reflect the full cost of the processes involved with a well-
targeted system of fee exemptions to protect access to justice.   
 
The Scottish Government is committed to bringing forward legislative proposals to 
reform the civil courts in Scotland and the Scottish Civil Justice Council and Criminal 
Legal Assistance Bill which is currently being considered by the Scottish Parliament 
will establish a Scottish Civil Justice Council to undertake the necessary review of 
civil court rules.  This was one of the recommendations contained in the Report of 
the Scottish Civil Courts Review prepared at Minister’ request by the then Lord 
Justice Clerk, Lord Gill.   
 
In addition to inflationary increases the further increases being made to these fees 
will provide funding for that civil court reform and improvement.  It is anticipated that 
the proposed increases will bring the current level of cost recovery at the Court of 
Session from 66% to 78%. 
 
Consultation 
 
There has been a public consultation on these proposals.  More detailed information 
is given in the associated Business and Regulatory Impact Assessment 
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Financial Effects 
 
This Order makes provision for inflation increases of 5% from 10 December 2012 
and 3% for both years from 1 April 2013 and 1 April 2014.  The consumer price index 
(CPI) has been used to calculate the inflation increase.  As no inflationary increase 
had been applied to the 2011-12 fees, the increase in December 2012 covers 2 
years. A further 1% increase has also been applied to some of the fees to provide 
funding for initial set up costs for civil court reform. 
 
It is anticipated that additional fee income of £200k, £1.8m and £2m will be raised in 
2012-13, 2013-14 and 2014-15 respectively.  
 
Business and Regulatory Impact Assessment 
 
There are 5 instruments being made at the same time relative to fees.  A composite 
business and regulatory impact assessment for the 4 fee orders relating to the 
Scottish courts (Sheriff Court, Justice of the Peace Court, Court of Session, High 
Court of Justiciary) and the 1 set of fee regulations relating to the Office of the Public 
Guardian has been prepared and will be published shortly at: 
http://www.scotland.gov.uk/Topics/Business-Industry/support/better-
regulation/partial-assessments/full/2012. 
 
Equalities Impact Assessment  
 
A composite equality impact assessment for the 4 fee orders relating to the Scottish 
courts (Sheriff Court, Justice of the Peace Court, Court of Session, High Court of 
Justiciary) and the 1 set of fee regulations relating to the Office of the Public 
Guardian has been prepared and will be published shortly at: 
http://www.scotland.gov.uk/Publications/2012. 
 
Scottish Government 
October 2012 
 

http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/partial-assessments/full/2012
http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/partial-assessments/full/2012
http://www.scotland.gov.uk/Publications/2012
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Justice Committee 
 

35th Meeting, 2012 (Session 4), Tuesday 4 December 2012 
 

SSI cover note 
 
SSI title and 
number: 
 

High Court of Justiciary Fees Amendment Order 2012 
(SSI 2012/291) 

Type of Instrument: 
 

Negative 

Coming into force: 10 December 2012 

Justice Committee deadline to 
consider SSI: 

3 December 2012 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes - the Scottish Government has agreed 
to amend the Order to address concerns 
raised by the SLC (see Annexe A) 

Purpose of Instrument:  

1. The purpose of the instrument is to ensure that those who make use of the 
services of the High Court of Justiciary meet or contribute towards the associated 
costs to the public purse where they are able to do so. More details on the purpose 
of the instrument can be found in the policy note (see Annexe B). 
 
2. An electronic copy of the instrument can be found at: 
 
 http://www.legislation.gov.uk/ssi/2012/291/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 31 October 2012 and the Justice Committee has 
been designated as lead committee.  
 
4. The Justice Committee first considered the Order at its meeting on 27 November 
where it agreed to write to the Cabinet Secretary for Justice seeking further 
information on the instrument and to continue its consideration at its next meeting. A 
response has since been received from the Cabinet Secretary which is included with 
the papers. 
 
5. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds). Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 

http://www.legislation.gov.uk/ssi/2012/291/contents/made
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consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
6. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can usually 
be continued to a later meeting to allow correspondence to be entered into or a 
Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendations on it. 
 
Annexe A 
 

Extract from the Subordinate Legislation Committee’s 54th Report, 2012 
 
High Court of Justiciary Fees Amendment Order 2012 (SSI 2012/291) (Justice 
Committee) 
 
1. This Order amends the High Court of Justiciary Fees Order 1984, to specify 
new fee levels payable in the High Court of Justiciary.  

2. The Order is subject to the negative procedure, and comes into force on 10 
December 2012. Schedule 1 has a table of fees with the fees payable from that date.  
The table in Schedule 2 sets out the fees payable from 1 April 2013. The table in 
Schedule 3 sets out the fees payable from 1 April 2014.   

3. In considering the instrument, the Committee asked the Scottish Government a 
question in connection with drafting errors. The correspondence is reproduced in the 
Appendix. 

4. The Scottish Government has acknowledged that the errors described below 
have been made in the commencement provisions in article 1. The effect of this is 
that the increased fees under this instrument cannot properly be charged.     

5. However the Scottish Government has undertaken to lay an amending order, to 
come into force on 9th December 2012, which will correct these errors prior to this 
Order coming into force. 

6. The Committee draws the Order to the attention of the Parliament on 
reporting ground (i).  

7. The drafting of the Order appears to be defective.  Article 1(2) brings 
article 3(b) into force on 1 April 2013 when article 3(a) ceases to have effect. 
Article 1(3) brings article 3(c) into force on 1 April 2014, when article 3(b) 
ceases to have effect. There are no such paragraphs (a) to (c) in article 3, and 
it is clear that the Order should have referred instead to the relevant paragraph 
of article 4. The effect of this is that the increased fees under this instrument 
cannot properly be charged.  

8. The Committee welcomes that the Scottish Government has undertaken 
to lay an amending Order to correct the errors prior to this Order coming into 
force. 
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Appendix 
 
High Court of Justiciary Fees Amendment Order 2012 (SSI 2012/291)  
 
On 8 November 2012, the Scottish Government was asked: 
 
It appears to be intended that article 4(b) is to come into force on 1 April 2013 (and 
article 4(a) cease to have effect on that date), and article 4(c)  should come into 
force on 1 April 2014 (and article 4(b) cease to have effect on that date).   
 
However, (i) article 1(2) brings article 3(b) into force on 1 April 2013 when article 3(a) 
ceases to have effect, and article 1(3) brings article 3(c) into force on 1 April 2014, 
when article 3(b) ceases to have effect, and (ii) there are no such paragraphs (a) to 
(c) of article 3.  
 
Would you propose to correct these errors in the commencement of the provisions, 
by laying a revoking or amending instrument, timeously for the coming into force of 
certain provisions in the Order on 10 December 2012?  
 
The Scottish Government responded as follows: 
 
1.   The Scottish Government acknowledges that the points raised above are errors 
and thanks the SLC legal advisors for bringing them to the Government's attention. 
The Government will lay an amending order, to come into force on 9 December 
2012, which will correct these errors prior to this Order coming into force.  
  
The amending order will also correct similar errors in the Sheriff Court Fees 
Amendment Order 2012 and the Court of Session etc. Fees Amendment Order 
2012. 
 
Annexe B 

Policy Note 
 

High Court of Justiciary Fees Amendment Order 2012 (SSI 2012/291) 
 

The above instrument is made in exercise of the powers conferred by section 2 of 
the Courts of Law Fees (Scotland) Act 1895 (c14). The instrument is subject to 
negative resolution procedure. 
 
Policy 
 
Court fees and fees for services offered by the High Court of Justiciary ensure that 
those who make use of the court meet or contribute towards the associated costs to 
the public purse, where they can afford to do so.  The Scottish Government’s policy 
is to move toward fees which reflect the full cost of the processes involved with a 
well-targeted system of fee exemptions to protect access to justice.  In the case of 
High Court Fees however, our policy is to make provision for inflationary increases 
only. 
 



J/S4/12/35/4 
 

4 

Consultation 
 
There has been a public consultation on these proposals.  More detailed information 
is given in the associated Business and Regulatory Impact Assessment. 
 
Financial Effects 
 
This Order makes provision for inflation increases of 5% from 10 December 2012 
and 3% for both years from 1 April 2013 and 1 April 2014.  The consumer price index 
(CPI) has been used to calculate the inflation increase.  As no inflationary increase 
had been applied to the 2011-12 fees, the increase in December 2012 covers 2 
years.  Increases in fee income for these fees are minimal. 
 
Business and Regulatory Impact Assessment 
 
There are 5 instruments being made at the same time relative to fees.  A composite 
business and regulatory impact assessment for the 4 fee orders relating to the 
Scottish courts (Sheriff Court, Justice of the Peace Court, Court of Session, High 
Court of Justiciary) and the 1 set of fee regulations relating to the Office of the Public 
Guardian has been prepared and will be published shortly at: 
http://www.scotland.gov.uk/Topics/Business-Industry/support/better-
regulation/partial-assessments/full/2012. 
 
Equalities Impact Assessment  
 
A composite equality impact assessment for the 4 fee orders relating to the Scottish 
courts (Sheriff Court, Justice of the Peace Court, Court of Session, High Court of 
Justiciary) and the 1 set of fee regulations relating to the Office of the Public 
Guardian has been prepared and will be published shortly at: 
http://www.scotland.gov.uk/Publications/2012. 
 
Scottish Government 
October 2012 
 

http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/partial-assessments/full/2012
http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/partial-assessments/full/2012
http://www.scotland.gov.uk/Publications/2012
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Justice Committee 
 

35th Meeting, 2012 (Session 4), Tuesday 4 December 2012 
 

SSI cover note 
 
SSI title and 
number: 
 

Justice of the Peace Court Fees (Scotland) Order 2012 
(SSI 2012/292) 

Type of Instrument: 
 

Negative 

Coming into force: 10 December 2012 

Justice Committee deadline to 
consider SSI: 

3 December 2012 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument:  

1. The purpose of the instrument is to make provision for the fees payable to Justice 
of the Peace Courts in Scotland and to replace the District Court Fees Order 1984. 
More details on the purpose of the instrument can be found in the policy note (see 
Annexe A). 
 
2. An electronic copy of the instrument can be found at: 
 
 http://www.legislation.gov.uk/ssi/2012/292/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 31 October 2012 and the Justice Committee has 
been designated as lead committee.  
 
4. The Justice Committee first considered the Order at its meeting on 27 November 
where it agreed to write to the Cabinet Secretary for Justice seeking further 
information on the instrument and to continue its consideration at its next meeting. A 
response has since been received from the Cabinet Secretary which is included with 
the papers. 
 
5. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds). Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 

http://www.legislation.gov.uk/ssi/2012/292/contents/made
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consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
6. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can usually 
be continued to a later meeting to allow correspondence to be entered into or a 
Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendations on it. 
 
Annexe A 

Policy Note 
 

Justice of the Peace Court Fees (Scotland) Order 2012 (SSI 2012/292) 
 

The above instrument is made in exercise of the powers conferred by section 2 of 
the Courts of Law Fees (Scotland) Act 1895 (c. 14). The instrument is subject to 
negative resolution procedure. 
 
Policy 
 
Court fees and fees for services offered by the Justice of the Peace Courts ensure 
that those who make use of the court meet or contribute towards the associated 
costs to the public purse, where they can afford to do so. The Scottish Government’s 
policy is to move toward fees which reflect the full cost of the processes involved 
with a well-targeted system of fee exemptions to protect access to justice.   
 
Consultation 
 
There has been a public consultation on these proposals.  More detailed information 
is given in the attached Business and Regulatory Impact Assessment. 
 
Financial Effects 
 
This Order replaces the District Court Fees Order 1984. These fees have not been 
updated since 1984 and we have taken the opportunity to review and update them 
and to introduce a fee for utility warrants. 
 
Increases in fee income for these fees are minimal. 
 
Business and Regulatory Impact Assessment 
 
There are 5 instruments being made at the same time relative to fees.  A composite 
business and regulatory impact assessment for the 4 fee orders relating to the 
Scottish courts (Sheriff Court, Justice of the Peace Court, Court of Session, High 
Court of Justiciary) and the 1 set of fee regulations relating to the Office of the Public 
Guardian has been prepared and will be published shortly at: 
http://www.scotland.gov.uk/Topics/Business-Industry/support/better-
regulation/partial-assessments/full/2012. 
 

http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/partial-assessments/full/2012
http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/partial-assessments/full/2012
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Equalities Impact Assessment  
 
A composite equality impact assessment for the 4 fee orders relating to the Scottish 
courts (Sheriff Court, Justice of the Peace Court, Court of Session, High Court of 
Justiciary) and the 1 set of fee regulations relating to the Office of the Public 
Guardian has been prepared and will be published shortly at: 
http://www.scotland.gov.uk/Publications/2012. 
 
October 2012 
 

http://www.scotland.gov.uk/Publications/2012
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Justice Committee 
 

35th Meeting, 2012 (Session 4), Tuesday 4 December 2012 
 

SSI cover note 
 
SSI title and 
number: 
 

Sheriff Court Fees Amendment Order 2012 (SSI 2012/293) 

Type of Instrument: 
 

Negative 

Coming into force: 10 December 2012 

Justice Committee deadline to 
consider SSI: 

3 December 2012 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes - the Scottish Government has agreed 
to amend the Order to address concerns 
raised by the SLC (see Annexe A) 

Purpose of Instrument:  

1. The purpose of the instrument is to ensure that those who make use of the 
services of the Sheriff Courts meet or contribute towards the associated costs to 
the public purse where they are able to do so. More details on the purpose of the 
instrument can be found in the policy note (see Annexe B). 
 

2. An electronic copy of the instrument can be found at: 
 
 http://www.legislation.gov.uk/ssi/2012/293/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 31 October 2012 and the Justice Committee has 
been designated as lead committee.  
 
4. The Justice Committee first considered the Order at its meeting on 27 November 
where it agreed to write to the Cabinet Secretary for Justice seeking further 
information on the instrument and to continue its consideration at its next meeting. A 
response has since been received from the Cabinet Secretary which is included with 
the papers. 
 
5. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds). Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 

http://www.legislation.gov.uk/ssi/2012/293/contents/made
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consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
6. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can usually 
be continued to a later meeting to allow correspondence to be entered into or a 
Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendations on it. 
 
Annexe A 
 

Extract from the Subordinate Legislation Committee’s 54th Report, 2012 
 
Sheriff Court Fees Amendment Order 2012 (SSI 2012/293) 
(Justice Committee) 
 
1. This Order amends the Sheriff Court Fees Order 1997, to specify new fee 
levels payable in the Sheriff Court.  

2. The Order is subject to the negative procedure, and comes into force on 10 
December 2012. Schedule 1 has a table of fees with the fees payable from that date.  
The table in Schedule 2 sets out the fees payable from 1 April 2013. The table in 
Schedule 3 sets out the fees payable from 1 April 2014.     

3. In considering the instrument, the Committee asked the Scottish Government a 
question in connection with the drafting error. The correspondence is reproduced in 
Appendix 4. 

4. The Scottish Government has acknowledged that errors described below have 
been made in the commencement provisions in article 1. The effect of this is that the 
increased fees under this instrument cannot properly be charged.  

5. However the Scottish Government has undertaken to lay an amending order, to 
come into force on 9th December 2012, which will correct these errors prior to this 
Order coming into force. 

6. The Committee draws the Order to the attention of the Parliament on 
reporting ground (i).  

7. The drafting of the Order appears to be defective.  Article 1(2) brings 
article 2(11)(b) into force on 1 April 2013 when article 2(11)(a) ceases to have 
effect. Article 1(3) brings article 2(11)(c) into force on 1 April 2014. There is no 
article 2(11), and it is clear that the Order should have referred instead to the 
relevant sub-paragraphs of article 2(10). The effect of this is that the increased 
fees under this instrument cannot properly be charged.  

8. The Committee welcomes that the Scottish Government has undertaken 
to lay an amending Order to correct the errors prior to this Order coming into 
force. 
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Appendix 
 
Sheriff Court Fees Amendment Order 2012 (SSI 2012/293) 
 
On 7 November 2012, the Scottish Government was asked: 
 
It appears to be intended that article 2(10)(b) is to come into force on 1 April 2013 
(and article 2(10)(a) cease to have effect on that date), and article 2(10)(c) should 
come into force on 1 April 2014 (and article 2(10)(b) cease to have effect on that 
date).   
 
However, (i) article 1(2) brings article 2(11)(b) into force on 1 April 2013 when article 
2(11)(a) ceases to have effect, and article 1(3) brings article 2(11)(c) into force on 1 
April 2014, when article 2(11)(b) ceases to have effect , and (ii) there is no article 
2(11).  
 
Would you propose to correct these errors in the commencement of the provisions, 
by laying a revoking or amending instrument, timeously for the coming into force of 
certain provisions in the Order on 10 December 2012? 
 
The Scottish Government responded as follows: 
 
1. The Scottish Government acknowledges that the points raised above are errors 
and thanks the SLC legal advisors for bringing them to the Government's attention. 
The Government will lay an amending order, to come into force on 9 December 
2012, which will correct these errors prior to this Order coming into force.  
  
The amending order will also correct similar errors in the High Court of Justiciary 
Fees Amendment Order 2012 and the Court of Session etc. Fees Amendment Order 
2012. 
 
Annexe B 

Policy Note 
 

Sheriff Court Fees Amendment Order 2012 (SSI 2012/293) 
 

The above instrument is made in exercise of the powers conferred by section 2 of 
the Courts of Law Fees (Scotland) Act 1895 (c. 14). The instrument is subject to 
negative resolution procedure. 
 
Policy 
 
Court fees and fees for services offered by Sheriff Courts ensure that those who 
make use of the court meet or contribute towards the associated costs to the public 
purse, where they can afford to do so.  The Scottish Government’s policy is to move 
toward fees which reflect the full cost of the processes involved with a well-targeted 
system of fee exemptions to protect access to justice.   
 
The Scottish Government is committed to bringing forward legislative proposals to 
reforming the civil courts in Scotland and the Scottish Civil Justice Council and 
Criminal Legal Assistance Bill which is currently being considered by the Scottish 
Parliament will establish a Scottish Civil Justice Council to undertake the necessary 
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review of civil court rules.  This was one of the recommendations contained in the 
Report of the Scottish Civil Courts Review prepared at Minister’s request by the then 
Lord Justice Clerk, Lord Gill.   
 
In addition to inflationary increases the further increases being made to these fees 
will provide funding for civil court reform and improvement.  It is anticipated that the 
proposed increases will increase the level of cost recovery from 78% to 81%.  
 
Consultation 
 
There has been a public consultation on these proposals.  More detailed information 
is given in the associated Business and Regulatory Impact Assessment. 
 
Financial Effects 
 
This Order makes provision for inflation increases of 5% from 10 December 2012 
and 3% for both years from 1 April 2013 and 1 April 2014.  The consumer price index 
(CPI) has been used to calculate the inflation increase.  As no inflationary increase 
had been applied to the 2011-12 fees, the increase in December 2012 covers 2 
years. A further 1% increase has also been applied to some of the fees to provide 
funding for initial set up costs for civil court reform. 
 
It is anticipated that additional fee income of £200k, £1.2m and £1.7m will be raised 
in 2012-13, 2013-14 and 2014-15 respectively.  
 
Business and Regulatory Impact Assessment 
 
There are 5 instruments being made at the same time relative to fees.  A composite 
business and regulatory impact assessment for the 4 fee orders relating to the 
Scottish courts (Sheriff Court, Justice of the Peace Court, Court of Session, High 
Court of Justiciary) and the 1 set of fee regulations relating to the Office of the Public 
Guardian has been prepared and will be published shortly at: 
http://www.scotland.gov.uk/Topics/Business-Industry/support/better-
regulation/partial-assessments/full/2012. 
 
Equalities Impact Assessment  
 
A composite equality impact assessment for the 4 fee orders relating to the Scottish 
courts (Sheriff Court, Justice of the Peace Court, Court of Session, High Court of 
Justiciary) and the 1 set of fee regulations relating to the Office of the Public 
Guardian has been prepared and will be published shortly at: 
http://www.scotland.gov.uk/Publications/2012. 
 
Scottish Government 
October 2012 
 

http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/partial-assessments/full/2012
http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/partial-assessments/full/2012
http://www.scotland.gov.uk/Publications/2012
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Justice Committee 
 

35th Meeting, 2012 (Session 4), Tuesday 4 December 2012 
 

Subordinate Legislation 
 

Letter from the Cabinet Secretary for Justice 
 
Thank you for your letter of 28 November on behalf of the Justice Committee in 
which you seek further information on the five fee orders (S.S.I. 2012/289, S.S.I. 
2012/290, S.S.I. 2010/291, S.S.I. 2010/292, S.S.I. 2010/293) which were considered 
by the Committee on the 27 November and which are due for further consideration 
on 4 December.  I will deal with issues that the Committee has raised in order. 
 
Firstly, the Committee seeks further information on the policy intention to raise these 
fees during a period of recession and at a time when welfare reform provisions are 
proceeding through Parliament.  Court and the Office of the Public Guardian (“OPG”) 
fee levels were last consulted on in 2008 and three years of fees orders were 
implemented covering the period to end 31 March 2011.  In order for the fees to 
keep pace with inflation, it is necessary to put in place these further fee orders with 
increases calculated on the basis of the consumer price index.   
 
The Scottish Government’s policy is to move toward fees which reflect the full cost of 
the processes involved in the court and in the Office of the Public Guardian with a 
well-targeted system of fee exemptions to protect access to justice.  However, the 
Scottish Government recognises that we live in difficult financial times and, instead 
of increases to cover full cost recovery (which would mean increases of 125% in the 
Court of Session and 43% in the sheriff court), it is only proposing a modest increase 
of 1% above inflation to some of the fees for these courts.  In respect of the High 
Court of the Justiciary and the Office of the Public Guardian, there is no increase 
above inflation.  The Justice of the Peace Court Fees (Scotland) Order 2012 
replaces the District Court Fees Order 1984, when these fees were last updated.  
The Scottish Government has taken the opportunity to review and update these fees 
and to introduce a fee for utility warrants.  This has involved a new fee structure 
which in general sets fees at the same level as present but which will result in some 
users paying slightly more, whilst others will pay slightly less.  The lack of fee for 
utility warrants was an anomaly which has been corrected by introducing a modest 
flat fee of £10. 
` 
These statutory instruments increasing fees should be seen in the wider context of 
the proposed civil court reforms recommended by Lord Gill following the Scottish 
Civil Courts Review.  These reforms will transform how civil justice in Scotland is 
delivered and will, therefore, take a number of years to complete.  The proposals in 
these instruments for sheriff court and Court of Session fees are an interim measure 
to take account of inflation and further improve cost recovery.  The Scottish Court 
Service Board has confirmed that the increase in cost recovery, above inflation, will 
be directed towards the costs of delivering improvements to the civil courts system.  
This will include investment in a new civil IT system and other technologies to 
modernise how people interact with the civil courts.  When fully implemented, these 
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reforms will lead to swifter and more efficient court processes that will benefit all 
litigants. 
 
Secondly, the Committee has asked about the threshold for legal aid.  I am very 
much aware of the financial hardship of some litigants.  That is why the Scottish 
Government has not followed the UK Government’s lead in abolishing legal aid in 
many cases.  An agreement has yet to be reached with the Law Society regarding 
the £68 threshold for criminal legal assistance.  I have made it clear in my 
discussions with the Law Society that, if we agree to raise this threshold, it would 
have to be matched in civil business and that such a raise in thresholds would have 
to be paid for from other savings to the legal aid fund.  This is in line with my 
statements to the Committee on 13 November. 
 
Thirdly, the Committee was concerned that an equalities impact assessment was not 
available in time to inform the Committee’s consideration of the instruments.  I do 
apologise for this.  These are in the process of being published, and I have attached 
copies of each, together with the consultation report, for the Committee’s 
convenience in its further consideration of the instruments  
 
Finally, the Scottish Government acknowledges the drafting errors in 
S.S.I. 2012/290, S.S.I. 2012/291, and S.S.I. 2012/293, which have given rise to the 
need for the corrective order which has now been laid.  I can assure the committee 
that the Scottish Government always aspires to produce legislation drafted to the 
highest of standards and it is unfortunate that on this occasion it did not achieve that 
aim." 
 
I hope that this is helpful to the Committee. 
 
Kenny MacAskill 
Cabinet Secretary for Justice 
29 November 2012 
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Justice Committee 
 

35th Meeting, 2012 (Session 4), Tuesday 4 December 2012 
 

Police Reform 
 

Letter from the Scottish Government to the Police Service of Scotland and the 
Scottish Police Authority 

 
Following our meeting last week you both provided me with the material I requested 
from you to enable us to provide the clarification that you were both seeking on the 
Act.  
 
I attach a note which we have prepared on the intentions behind the Act, and how 
the Act gives effect to those intentions, which addresses the questions on which you 
sought advice from counsel. The gist of the note can be summarised as follows:   
 
Discharge of Scottish Police Authority functions 
 
There is nothing in the Act which determines how the SPA should discharge its 
functions (except those sections relating to public access, good governance etc. -
e.g. section 2(3)) nor which dictates any particular organisational model for the SPA 
or PSoS. 
 
In particular there is nothing in the opinion of counsel obtained by the SPA which 
bears on these issues. The observation that staff appointed by the SPA to the Police 
Service of Scotland will be under the direction and control of the Chief Constable and 
not the Authority is perfectly true. But that does not mean that the Authority is 
thereby deprived of the means of holding the Police Service to account for the 
delivery of services provided by such staff, or to account for their delivery itself, or to 
influence the way in which those services are provided.  
 
The question of what services the Authority may provide to the Police Service at its 
own hand as opposed to being provided from within the Police Service is a business 
decision to be worked out between the Authority and the Chief Constable, not a 
question that is constrained by the Act.    
 
Delegation of functions to police staff 
 
The Chief Constable has control and direction of the Police Service, including 
constables and police staff. He or she also is responsible for the day to day 
administration of the Police Service.  This latter is a new responsibility not contained 
in current police legislation.   
 
These responsibilities give the Chief Constable everything needed to ensure that 
staff and constables can carry out whatever role the chief constable assigns to them.  
This is only constrained by statutory provisions on the powers and duties of 
constables (i.e. police staff cannot exercise the powers of a constable).  
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A power to delegate functions to police staff is not appropriate if these are policing 
functions. And it is not needed if they are functions of assisting the police, because 
police staff are appointed to assist the police, and the Chief Constable has direction 
and control over them.   
 
I hope this and the attached note provides the clarification you need.  However, if 
you would like any further information, clarification or discussion of what is in this 
note, I am at your disposal.   
 
Christie Smith 
Head of Police and Fire Reform 
13 November 2012 
 

POLICE AND FIRE REFORM (SCOTLAND) ACT 2012 
 
1. The Scottish Police Authority and the Chief Constable of the Police Service of 
Scotland have asked for clarification from the Scottish Government of how, in the 
Scottish Government‟s view,  the Police and Fire Reform (Scotland) Act 2012 (“the 
Act”) affects how they deliver their respective functions under the Act.   

 
2. This note aims to set out the Scottish Government position on what the Act 
provides in these key areas. 

 
Maintaining the Police Service of Scotland 
 
What the Act says 
 
3. The Act, at section 2, provides that one of the functions of the Scottish Police 
Authority (“the SPA”) is “to maintain the Police Service”. In pursuance of this function 
section 3(1)(a) states that the SPA must pay constables pay and allowances and 
reimburse constables expenses.   

 
4. In addition, section 3(1)(b) sets out that the SPA may provide and maintain 
anything necessary or desirable for the carrying out of police functions, including 
vehicles, equipment, information technology systems, land, buildings and other 
structures. This subsection therefore provides a discretionary power to provide and 
maintain „things‟ that are necessary or desirable for policing, and includes an 
illustrative list of things that could be so provided or maintained.   

 
The Scottish Police Authority view 

 
5. We have had sight of a legal opinion which the SPA has obtained from Senior 
Counsel who states: “in my view the SPA‟s role is wide ranging: it is responsible for 
the governance, oversight and administration of the PSOS and the provision of 
forensic services”. 

 
6. Senior Counsel also sets out that the SPA will have no direction and control over 
police staff insofar as their day to day operation is concerned. 
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7. This advice could suggest that the Act requires the SPA to adopt a particular 
functional model, involving retention of staff within the Authority and direct provision 
of administrative services by the SPA to the Police Service. 
 
The Scottish Government position 
 
8. The Act does not require this approach. Senior Counsel has erred in her 
statement that the SPA is responsible for the “administration of the Police Service”.  
The Act, at section 17(2)(b) is clear that the administration of the Police Service is a 
responsibility of the Chief Constable.   

 
9. It is also clear that the Chief Constable is accountable to the SPA for policing, 
including the performance of the Police Service and use of constables and staff.  The 
SPA can therefore hold the Chief Constable and, through him, his staff (and 
constables) to account without needing to have direction and control of those 
members of staff. 

 
10. The maintenance function, while broadly framed, does not necessarily involve the 
provision of services by the SPA. It is quite clear that the SPA has a discretionary 
power, not a duty, under section 3(1)(b) to provide and maintain things (including 
services) which are necessary or desirable for policing.  It is not required to do so.   

 
11. The Act therefore allows the flexibility for the SPA to choose whether, how and to 
what extent to exercise that power. The framework provided by the Act envisages 
that choice will be balanced against consideration of the Chief Constable‟s 
responsibility for administration of the Police Service.   

 
12. The conferral of a responsibility on the Chief Constable for the administration of 
the Police Service is a feature of the Act not present in pre-existing police legislation.  
It is intended to make clear that the Chief Constable is at the head of the body of 
constables and police staff known as the Police Service of Scotland (while being 
accountable to the SPA for all that he does in that capacity). The term 
“administration” encompasses all that is involved in running a policing organisation, 
within the parameters set down by the SPA as its governing body.  For example, this 
may include such matters as the appointment, discipline and dismissal of staff; 
implementing processes, policies and procedures; allocating budgets, deploying 
resources and conferring authority on constables and staff.  

 
13. There is nothing in the Act to prevent the SPA and the Chief Constable from 
reaching agreement as to how the balance between the SPA‟s maintenance and 
accountability functions on the one hand and the Chief Constable‟s administration 
function on the other can best be achieved in practice.   

 
14. The Act provides a framework for the exercise of these functions which does not 
require any particular model to be adopted. To the extent that the Chief Constable is 
responsible for managing services, for example, in the administration of the Police 
Service he will be accountable to the SPA. If it so wishes, the SPA can therefore 
secure best value not through direct provision of services but instead by 
implementing robust processes for holding the Chief Constable to account. 
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15. To support this, the Act contains various enabling „tools‟ which the SPA can rely 
on to secure best value and continuous improvement in policing, and hold the Chief 
Constable to account for the policing of Scotland and in particular the exercise of his 
responsibilities under section 17. The SPA has powers to: 

 

 provide resources – such as money, people or services – to the Police 
Service (sections 2 and 3) 
 

 at the beginning of each financial year, give the Chief Constable details of 
how it intends to allocate the financial resources available to it in respect of 
that year (section 3) 
 

 require the Chief Constable to provide information about the Police 
Service, policing and the state of crime (section 17(2)(g)) 
 

 make recommendations and issue guidance to the Chief Constable about 
the policing of Scotland (section 17(3)) 
 

 appoint police staff and set their terms and conditions of employment 
(sections 26, 27 and schedule 1) 
 

 through the strategic plan, set objectives for the policing of Scotland and 
outcomes against which the performance of the Police Service may be 
measured (section 34)   
 

 contribute  to the development of the annual police plan by providing 
comment which the Chief Constable must have regard to (section 35) 
 

 enter into arrangements with the Chief Constable for the provision of 
assistance by the SPA to the Chief Constable and vice versa (section 83). 
 

16. The Act also places duties on the Chief Constable to complete the accountability 
relationship. He is under duties to: 

 

 actively account to the SPA for the policing of Scotland (section 17(1)) 
 

 be accountable for decisions relating to the allocation and deployment of 
resources received from the Authority (section 17(2)(b) and section 
2(1)(d)) 
 

 seek the SPA‟s comments on his draft annual plan and take those 
comments into account (section 35) 
 

 report to the SPA on the performance of the Police Service (section 39) 
 

 provide information and other assistance to the SPA in relation to 
accounting requirements and account to the SPA for Police Service 
transactions (section 40).  
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17. It would therefore be in line with both the maintenance and accountability 
functions in the Act for the SPA to decide to provide resource (whether in the form of 
money or people appointed as police staff) to the Chief Constable to run these 
corporate services for the Police Service, and it is open to the SPA and the Chief 
Constable to agree how these resources should be used.  Alternatively, the SPA 
could decide to provide some or all of these services to the Police Service using its 
own staff.   

 
18. Whichever approach is adopted, where the SPA provides money, people or 
„things‟ to the Police Service under section 2 and 3, these fall to be administered by 
the Chief Constable. There is no requirement for the maintenance function itself to 
be delegated to the Chief Constable to enable this.     

 
Supplementary – delegation of SPA functions 
 
19. It might be helpful to briefly refer to the absence of a power in the Act for the SPA 
to delegate its functions to the Chief Constable or police staff.  This was a deliberate 
decision. The rationale for this is clear when we consider the key functions of the 
SPA: to maintain the police service, to keep the policing of Scotland under review 
and to hold the Chief Constable to account. To enable these functions to be 
delegated to the very person that is being maintained, reviewed and held to account 
would result in a legal and practical absurdity. 

 
20. As described above, the Act provides an enabling framework for the SPA to 
maintain, and the Chief Constable to administer, the Police Service. Within that 
framework there is no need for the SPA to delegate its functions to the Chief or his 
staff.   

 
21. It is important to note that this framework, while reflecting the current structures in 
many ways, has one key difference. For the first time the Chief Constable has his 
own function of administering the Police Service.  Previously that was a function of 
the police authority which had to be delegated to enable the chief to assist in 
carrying it out. Now that ability to delegate is not necessary because the Act gives 
that function directly to the Chief Constable. 

 
22. This enabling framework also means that the SPA is not bound to implement any 
particular model for delivery of its functions. Generally speaking any activity will, 
through discussion and agreement between the SPA and the Chief, be identifiable 
as falling under one or other (or sometimes both) of the „maintenance‟ or 
„administration‟ functions. That will enable decisions to be taken around whether the 
SPA or the Chief Constable is best placed to carry out that activity. 

 
23. Once a decision has been taken about where a particular activity sits, i.e. 
whether it relates to the delivery of a function of the SPA or of the Chief Constable, 
the SPA has the power under schedule 1 to the Act to allocate the appropriate staff 
to delivery of that function.   

 
24. The framework set out in the Act therefore envisages that where staff are to be 
involved in carrying out SPA functions, they would be allocated as SPA staff.  Where 
they are to be involved in assisting with policing functions, they would be allocated 
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as police staff. The need to delegate SPA functions to police staff therefore does not 
arise. 

 
25. In the event that grey areas arise around a particular activity, the Act provides the 
flexibility at section 83 for the SPA and the Chief Constable to enter into 
arrangements to assist each other with the carrying out of their functions. This would 
allow, for example, police staff to be provided by the Chief to support the SPA in 
carrying out the activity in question, and vice versa. Such arrangements may be 
subject to whatever conditions the parties may agree. 
 
Delegation of functions of the Chief Constable to Police Staff 
 
The legal position under the Act 
 
26. The Act does not give the Chief Constable any power to delegate his functions to 
police staff.  He has powers only to delegate his own functions to other constables.   

 
27. This does not differ from the current law, which also prevents delegation of 
policing functions to police staff.  Under local government legislation at present, only 
police authority functions which have been delegated to the chief constable (i.e. 
administrative functions) may be delegated to police staff. 

 
The Police Service view 

 
28. We have had sight of an opinion the Chief Constable has obtained from Senior 
Counsel which rightly sets out that the Chief Constable does not have a power to 
delegate his functions to police staff.     

 
29. Senior Counsel‟s opinion makes an assertion that this necessarily means that 
police staff will require to be micro-managed by a constable to whom a function has 
been delegated.  A supplementary opinion also provides the view that police staff 
could not undertake any decision making “function” under the Act. 

 
30. This has led the Chief Constable‟s instructing solicitor to conclude that the 
absence of a power of delegation would prevent police staff from operating 
autonomously and would require that a constable is present to sanction every 
decision taken by a member of police staff during their working day. 

 
The Scottish Government view 

 
31. A deliberate decision was taken not to include a power for the Chief Constable to 
delegate policing functions, whether his own or those of constables more generally, 
to police staff. This reflects the current legal position and does not lead to the 
consequences that Senior Counsel for the Chief Constable, and his instructing 
solicitor, suggest. 

 
32. The key functions of the Chief Constable under the Act include having direction 
and control of the police service, administering the service (as described in 
paragraph 11 above), and accounting to the SPA. All of these functions are quite 
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rightly a matter for a Chief Constable, who is appointed by the SPA and accountable 
to it.   

 
33. Similarly, the functions of police constables (including the Chief Constable) 
include duties to prevent and detect crime, maintain order, and to protect life and 
property. Police constables (including the Chief Constable) also have specific 
„operational‟ policing functions under other Scottish and UK primary and secondary 
legislation, which are caught by the definition of “police functions” under the Act.   

 
34. It is proper and in line with the current legal position that police functions should 
not be capable of being delegated to non-constables. This should not materially alter 
present arrangements which comply with the current legislation.   

 
35. There is a relevant distinction to be made between the statutory delegation of a 
function and the administrative delegation of tasks related to the carrying out of that 
function. This is a key point, which is considered critical to any assessment of the 
activities which may or may not be undertaken by police staff.  It is not addressed in 
Senior Counsel‟s opinion.  

 
36. The Act at section 26 makes clear that police staff are appointed “to assist in the 
carrying out of police functions”.  This is the purpose of their legal existence and, in 
effect, their own statutory „function‟. The police functions with which they assist are 
defined at section 99 of the Act as being “the functions of constables”, including the 
Chief Constable, which I have described above. This means that there is no need for 
a power to delegate the functions themselves in order for a member of police staff to 
be able to assist in carrying them out. 

 
37. As referred to above, there is an important distinction to make between the ability 
of police staff to carry out a police function (which would require the statutory 
delegation of the function itself) and their ability to undertake tasks and activities 
ancillary or related to the carrying out of that function (which would not require the 
function itself to be delegated, and may rely on administrative delegation of authority 
to undertake those tasks). 

 
38. It seems clear that the types of activity in which police staff may appropriately be 
involved fall into the latter category. There is nothing in the Act to prevent police 
staff, acting in support of policing functions, from operating autonomously or taking 
decisions in the course of their employment.  Police staff are subject to the direction 
and control of the Chief Constable in carrying out their day to day activities and it is 
therefore for him to decide how best to use them.  He or she is also responsible for 
the day to day administration of the Police Service and can set the parameters for 
their work through administrative delegation of authority.   

 
39. There is therefore no need for the statutory functions of the Chief Constable or 
other constables to be capable of being delegated to staff in order for staff to 
continue to provide policing support functions. 
 
Police and Fire Reform Division 
13 November 2012 
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